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ADDENDUM TO VACANT LAND PURCHASE AGREEMENT AND JOINT ESCROW INSTRUCTIONS 
(C.A.R. FORM VLPA, Revised 12/15) 

 
THIS ADDENDUM TO VACANT LAND PURCHASE AGREEMENT AND JOINT ESCROW 
INSTRUCTIONS (this “Addendum”), dated April ___, 2018, is an addendum, modification, and 
amendment to that certain VACANT LAND PURCHASE AGREEMENT AND JOINT ESCROW 
INSTRUCTIONS, of even date with this Addendum (C.A.R. FORM VLPA, REVISED 12/15) (the “Form 
Agreement”), by and between WESTERN INTERNATIONAL GAS & CYLINDERS, INC., a Texas 
corporation (“Buyer”) and COMMUNITY DEVELOPMENT COMMISSION OF THE CITY OF HESPERIA 
(“Seller”) for the real property commonly known as an eleven (11) acre vacant land parcel on Mauna Loa 
Street, Hesperia, California (the “Property”), as more particularly described in the Form Agreement. In the 
event of any conflict between the provisions of this Addendum and the provisions of the Form Agreement, 
the provisions of this Addendum shall prevail. Collectively, the Form Agreement and this Addendum shall 
be known as the “Agreement”, and all capitalized terms used in this Addendum shall have the meanings 
set forth in the Form Agreement. 
 
1. Representations and Warranties of Seller.  Seller represents and warrants that as of the date 
of this Agreement and as of the Close of Escrow: 

(i) The persons executing this Agreement on Seller’s behalf are authorized to do so 
and this Agreement shall be valid and binding upon and enforceable against Seller in accordance with the 
terms and conditions set forth herein. 

(ii) Neither the execution of this Agreement nor the consummation by Seller of the 
transaction contemplated hereby will (A) conflict with or result in a breach or default of any agreement or 
instrument to which Seller is a party or (B) result in the creation of any lien, charge or encumbrance upon 
the Property or any part thereof. 

(iii) No taking by power of eminent domain or condemnation proceeding has been 
instituted or, to Seller’s knowledge, threatened for the permanent or temporary taking or condemnation (or 
private purchase in lieu thereof) of all or any portion of the Property. 

(iv) No legal or administrative proceeding is pending or, to Seller’s knowledge, 
threatened which could affect the Property or Seller’s right to sell the Property, or if determined adversely, 
would individually or in the aggregate materially and adversely affect Seller’s ability to perform its 
obligations in this Agreement. 

(v) No person or entity constituting Seller has commenced a voluntary case, 
consented to the entry of an order for relief against it in an involuntary case, or consented to the 
appointment of a custodian for it or for all or a substantial part of its property, nor has a court of competent 
jurisdiction entered an order or decree under any bankruptcy or insolvency law that is for relief against 
Seller in an involuntary case or that appoints a custodian for Seller or for all or any substantial part of its 
property. 

(vi) Notwithstanding anything stated to the contrary in Section 13(B) of the Form 
Agreement, there are no leases, rental agreements, service contracts or other related agreements, 
licenses, or permits pertaining to the operation, use or right to possess any portion of the Property as of the 
date hereof.  Notwithstanding anything stated in Section 16 of the Form Agreement to the contrary, Seller 
shall not enter into any lease, license or contract affecting the Property prior to the Close of Escrow. 

(vii) Seller has not granted to any party any option, rights of first refusal, license or 
other similar agreement with respect to a purchase or sale of the Property or any portion thereof or any 
interest therein.  There will be no unrecorded agreements affecting the Property as of Close of Escrow. 
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(viii) Except as disclosed in (iii) above, Seller has not received any written notification 
from any governmental authority or quasi-governmental authority having jurisdiction over the Property 
(each, a “Governmental Authority”) that (i) the Property (or any part thereof) is in violation of any law, 
ordinance, rule, order, regulation or requirement affecting the Property or any part thereof, including, 
without limitation, those pertaining to zoning, building or environmental matters, or (ii) work is required to 
be performed upon or in connection with the Property. 

(ix)  There are no pending tax appeals with respect to the Property. 

The foregoing representations and covenants shall survive Close of Escrow for one year. 

2. Delivery Items.   In addition to the items specified in Sections 13 of the Form Agreement, Seller 
shall deliver the items set forth in the diligence list attached to this Addendum as Exhibit B to Buyer within 
three (3) business days after the full execution and delivery of the Agreement (to the extent that the same 
exist and are in the possession or control of Seller). 

3. Buyer’s Entry and Inspection; Invasive Testing and Indemnity.  

(i) Notwithstanding anything to the contrary contained in Section 17(A) of the Form 
Agreement, until the expiration of the Feasibility Period (and thereafter if Buyer has sent Seller its Notice to 
Proceed), Buyer and its representatives (including, without limitation, any architects, engineers, surveyors, 
attorneys, consultants, investors and lenders) shall have the right to enter upon the Property for the 
purpose of conducting any due diligence reasonably related to the purchase of the Property (including, but 
not limited to, conducting interviews with tenants and on-site property management personnel (if 
applicable), reviewing files related to the Property, and conducting legal (title, survey and zoning, 
including, but not limited to, searching governmental records for notices of zoning compliance and 
building, environmental or other legal violations and to request a customary zoning letter), engineering and 
environmental due diligence on the Property (including, but not limited to, a Phase I Environmental Site 
Assessment)).  Buyer shall notify Seller in writing at least twenty-four (24) hours prior to the date that such 
testing, inspections or interviews are to be conducted on the Property (and Seller shall have the right to be 
present at such interviews) and provide evidence, reasonably satisfactory to Seller, of the availability of 
adequate public liability and other insurance, which insurance shall name Seller as an additional insured.  
In the event that the results of the Phase I Environmental Site Assessment support the completion of a 
Phase II environmental study or Buyer’s environmental consultant otherwise reasonably recommends it, 
Buyer shall notify Seller in writing.  If Seller does not grant Buyer permission to complete the Phase II 
environmental study within five (5) days of its receipt of notice from Buyer, the Agreement shall 
automatically terminate and the Deposit plus accrued interest (if any) shall be returned to Buyer and 
neither party shall have any further liability to the other under the Agreement (except for indemnity 
obligations of Buyer to Seller under this Agreement which shall survive termination of this Agreement). 

(ii) Notwithstanding the provisions of Section 17(C) of the Form Agreement or of this 
Addendum, Buyer shall have no obligation to repair any damage to the extent caused by Seller’s 
negligence or misconduct, to remediate, contain, abate or control any Hazardous Materials not placed on 
the Property by Buyer or its consultants, or to repair or restore any latent condition discovered by Buyer or 
its consultants (as long as Buyer or its consultants take reasonable steps not to exacerbate such condition 
once discovered by Buyer), and notwithstanding anything to the contrary contained in Section 17(C) of the 
Form Agreement, Buyer shall only be responsible for liens arising from Buyer’s Investigations and shall 
have no liability for the mere discovery of any pre-existing condition at the Property. 

4. Title.  Notwithstanding anything to the contrary contained in Section 18 of the Form Agreement, 
as a condition to Close of Escrow in favor of Buyer, Commonwealth Land Title Insurance Company (in its 
capacity as title insurer, the “Title Company”) shall have unconditionally and irrevocably (subject, 
however, only to the deliveries at Close of Escrow to the Title Company required hereunder) committed to 
insure Buyer as the fee owner of the Property effective upon the Closing by issuance of an ALTA Form 
2006 extended coverage owner’s title insurance policy in an amount not less than the Purchase Price 
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(collectively, the “Owner’s Policy”) and in the standard form issued by the Title Company in the State of 
California, subject only to title exceptions approved by Buyer in writing prior to the expiration of the 
Feasibility Period (as defined below), in the form and containing the endorsements that Title Company 
agreed to issue within such period.  Seller shall execute and deliver at Close of Escrow an owner’s 
affidavit, gap and mechanics’ lien indemnity in the form required by the Title Company, and deliver such 
other instruments and evidence of Seller’s authority to sell the Property as is required by the Title 
Company to issue the Owner’s Policy. 

5. Feasibility Period.  Notwithstanding anything stated to the contrary in Section 19(B) of the Form 
Agreement, Buyer shall have until 5:00 P.M. California time on the 120th day following the day the Form 
Agreement is signed and dated by Seller and delivered to Buyer (the “Feasibility Period”) to satisfy itself 
with all items set forth in Sections 17 and 18 of the Form Agreement (as modified by this Addendum) and 
with regards to title and survey matters, zoning, building codes, geologic, seismic, physical condition, 
environmental condition and all other aspects of the Property (except for suitability regarding Buyer’s 
intended use and development of the Property as referenced below in Section 6 of this Addendum), in its 
sole and absolute discretion. Buyer may terminate the Agreement and cancel the escrow in its sole and 
absolute discretion by notifying Seller and Escrow Holder in writing prior to the end of the Feasibility 
Period.  Notwithstanding anything to the contrary contained in Section 19 of the Form Agreement, if 
Buyer approves of the Property (subject to the Entitlement Period (defined below) provisions in Section 6 
below), Buyer shall send an approval notice to Seller on or before the end of the Feasibility Period 
approving the matters set forth in Section 17(A), (B), (H) though (K), and (M) and Section 5 of this 
Addendum (“Notice to Proceed”).  If Buyer fails to deliver a Notice to Proceed to Seller on or before the 
end of the Feasibility Period for any reason whatsoever, the Agreement shall automatically terminate and 
the Deposit plus accrued interest (if any) shall be returned to Buyer and neither party shall have any further 
liability to the other under the Agreement (except for indemnity obligations of Buyer to Seller under this 
Agreement which shall survive termination of this Agreement). 

6. Entitlement Period.  Notwithstanding anything stated to the contrary in Section 17 of the Form 
Agreement or Section 5 of this Addendum, Buyer shall have until 5:00 P.M. California time on the 210th  
day following Buyer’s delivery to Seller of the Notice to Proceed (the “Entitlement Period”) to satisfy itself 
with all items set forth in Section 17(E) through (G), (L), (N) and (O), suitability regarding Buyer’s intended 
use and development of the Property, and to obtain approval for the desired entitlements for the Property 
(including, but not limited to, obtaining approval from the City of Hesperia for the same) (collectively, the 
“Entitlements”), in its sole and absolute discretion. Notwithstanding anything to the contrary contained in 
Section 19 of the Form Agreement, if Buyer approves of the Entitlements, Buyer shall send an approval 
notice to Seller on or before the end of the Entitlement Period approving the Entitlements (the 
“Entitlement Approval Notice”), and the Close of Escrow shall occur on the first business day that is 
thirty (30) days after the date of the Entitlement Approval Notice.  If Buyer fails to deliver the Entitlement 
Approval Notice to Seller (or Buyer sends a written notice to Seller disapproving the Entitlements) on or 
before the end of the Entitlement Period, the Agreement shall automatically terminate and the Deposit plus 
accrued interest (if any), plus any Extension Payment then held in escrow (if applicable), shall be tendered 
by the Escrow Holder to Seller and neither party shall have any further liability to the other under the 
Agreement (except for indemnity obligations of Buyer to Seller under this Agreement which shall survive 
termination of this Agreement).  Notwithstanding anything stated to the contrary in this Section 6, if Buyer 
has not received the Entitlements acceptable to it in its sole discretion on or before the date that is five (5) 
days prior to the expiration of the Entitlement Period, Buyer shall have the right to extend the Entitlement 
Period twice, up to ninety (90) days for each extension period (each 90-day period, an “Extension 
Period”), by depositing an amount equal to $5,000.00 (the “Extension Payment”) for each extension 
exercised by Buyer hereunder, no later than five (5) calendar days prior to the expiration of the Entitlement 
Period (as the same may be extended from time to time).  Each Extension Payment made by Buyer shall 
be non-refundable, except in the event of a Seller default or a failed condition precedent to Buyer’s 
obligation to purchase the Property under the Form Agreement (as modified by this Addendum), and shall 
be applied to the Purchase Price. 
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7. Independent Consideration.  A portion of the Deposit deposited by Buyer in the amount of One 
Hundred Dollars and No/100 ($100) (the “Independent Consideration”) shall be earned by Seller upon 
execution and delivery of this Agreement by Seller and Buyer.  The Independent Consideration 
represents adequate bargained for consideration for Seller’s execution and delivery of this Agreement and 
Buyer’s right to have inspected the Property pursuant to the terms hereof.  The Independent 
Consideration is in addition to and independent of any other consideration or payment provided for herein 
and is nonrefundable in all events.  Upon the Close of Escrow, or earlier termination of this Agreement, 
the Independent Consideration shall be paid to Seller. 

8. Casualty/Condemnation.  In the event that all or any portion of the Property is damaged or 
destroyed by any casualty or is the subject of a taking or condemnation under the provisions of eminent 
domain law after the date hereof but prior to the Close of Escrow, Seller shall have no obligation to repair 
or replace any damage or destruction caused by the foregoing, but the following shall apply at the Closing: 
(1) in the event of a casualty, Buyer shall receive a credit against the Purchase Price at Closing for the 
reasonably estimated remaining cost to restore the Property to its condition immediately prior to such 
casualty; and (2) in the event of a taking, Seller shall assign to Buyer its rights to any condemnation 
proceeds resulting from such taking.  Notwithstanding the foregoing, if such casualty or taking is a 
“Material Event” (as defined below), then Buyer, at its option, may terminate this Agreement by written 
notice to Seller given on or before the Closing Date, and upon such termination, the Deposit shall be 
returned to Buyer and the parties shall have no further liability or obligation hereunder.  As used in this 
Section, a “Material Event” means either of the following: (a) a casualty resulting in damage or destruction 
to the Property, if the cost to restore the Property to its condition immediately prior to such casualty is 
reasonably estimated to exceed $25,000.00; or (b) a taking or condemnation which would impede access 
to the Property or materially affect the intended development of the Property by Buyer pursuant to the 
Entitlements, or result in a condemnation award reasonably estimated to exceed $25,000.00. 

9. Conditions to Closing.  In addition to the conditions provided in other provisions of the 
Agreement, Buyer’s obligations to perform its undertakings provided in this Agreement (including its 
obligation to purchase the Property) the following are additional conditions that are precedent to Buyer’s 
obligation to purchase the Property (the “Conditions Precedent”): 

(i) The Title Company shall be unconditionally and irrevocably committed to issue to 
Buyer the Owner’s Policy, subject to the provisions of Section 4 of this Addendum. 

(ii) All of Seller’s representations and warranties contained in or made pursuant to 
the Agreement shall have been true and correct when made and shall be true and correct in all material 
respects as of the Closing. 

(iii) Seller shall have, in all material respects, performed all covenants and obligations 
required by the Agreement to be performed or complied with by Seller on or before the Closing. 

(iv) Buyer has received authorization to proceed with the Closing in accordance with 
all applicable corporate governance requirements of Buyer and its sole shareholder. 

These Conditions Precedent are solely for the benefit of Buyer and can only be waived by Buyer by an 
instrument in writing.  In the event the sale of the Property is not consummated because of the 
non-satisfaction and non-waiver of Conditions Precedent (i)-(iii), the Deposit (and any Extension Payments 
made by Buyer) shall immediately be returned to Buyer and Buyer and Seller shall split equally any 
cancellation fees and costs of the Title Company and Escrow Holder.  In the event the sale of the 
Property is not consummated because of the non-satisfaction and non-waiver of Condition Precedent (iv), 
the Deposit (and any Extension Payments made by Buyer) shall be deemed forfeited by Buyer and 
immediately dispersed to Seller and Buyer and Seller shall split equally any cancellation fees and costs of 
the Title Company and Escrow Holder. 
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10. Assignment.  Notwithstanding anything stated to the contrary set forth in Section 32 of the Form 
Agreement, Buyer may assign its rights under this Agreement to an entity in which Buyer or any of its 
principals has a direct or indirect ownership interest, without the consent of Seller, provided that Buyer 
provides Seller with an assumption by such assignee of all of Buyer’s rights and obligations under this 
Agreement accruing from and after the date of such assignment. 

11. Legal Description.  The Property is more particularly described in Exhibit A attached hereto and 
made a part hereof. 

12. Documents Required at or Before Closing.  Notwithstanding anything stated to the contrary in 
the Form Agreement, (i) Buyer and Seller shall use their commercially reasonable efforts to agree upon the 
forms of Grant Deed and the other requisite and customary closing documents prior to the end of the 
Feasibility Period, and (ii) Buyer and Seller hereby agree to deliver such other documents as are 
reasonably required by Title Company and/or Escrow Holder for the consummation of the transaction 
contemplated by this Agreement. 

13. Seller Default.  In the event the sale of the Property is not consummated because of a default 
under the Agreement on the part of Seller, Buyer may either (1) terminate the Agreement by delivery of 
notice of termination to Seller, whereupon (A) Buyer’s Deposit (and any Extension Payment made by 
Buyer) plus interest accrued thereon shall be immediately returned to Buyer, and (B) Seller shall pay to 
Buyer any title, escrow, legal and inspection fees incurred by Buyer and any other expenses incurred by 
Buyer in connection with the performance of its due diligence review of the Property, including, without 
limitation, environmental and engineering consultants’ fees, and neither party shall have any further rights 
or obligations hereunder, up to an amount not to exceed $50,000.00, or (2) continue the Agreement 
pending Buyer’s action for specific performance. 

14. Buyer Default.  Paragraph 27 of the Agreement is hereby deleted in its entirety and replaced 
with the following: 

 27. LIQUIDATED DAMAGES. (This Liquidated Damages section is applicable only if 
initialed by both Parties). 
 
THE PARTIES AGREE THAT IT WOULD BE IMPRACTICABLE OR EXTREMELY DIFFICULT TO FIX, 
PRIOR TO SIGNING THIS AGREEMENT, THE ACTUAL DAMAGES WHICH WOULD BE SUFFERED 
BY SELLER IF BUYER FAILS TO PERFORM ITS OBLIGATIONS UNDER THIS AGREEMENT. 
THEREFORE, IF, AFTER THE SATISFACTION OR WAIVER OF ALL CONTINGENCIES PROVIDED 
FOR THE BUYER'S BENEFIT (INCLUDING THE CONDITIONS PRECEDENT), BUYER FAILS TO 
PURCHASE THE PROPERTY WHEN IT IS OBLIGATED TO DO SO UNDER THE TERMS OF THIS 
AGREEMENT, SELLER SHALL BE ENTITLED TO LIQUIDATED DAMAGES IN THE AMOUNT OF 
$10,000.00, PLUS THE AMOUNT OF ANY EXTENSION PAYMENTS MADE BY BUYER.  UPON 
PAYMENT OF SAID SUM TO SELLER, BUYER SHALL BE RELEASED FROM ANY FURTHER 
LIABILITY TO SELLER, AND ANY ESCROW CANCELLATION FEES AND TITLE COMPANY 
CHARGES SHALL BE PAID BY SELLER. 
 
                                                                     
Buyer Initials                                      Seller Initials 
 

15. Confidentiality.  All of the terms and conditions of the Agreement (including the identity of Buyer 
and the existence of the Agreement) are confidential, and Seller shall not disclose such terms and 
conditions or the existence of the Agreement to anyone outside Seller other than to Seller’s legal counsel 
and other agents and representatives who need to know such information in connection with the 
acquisition.  Buyer may disclose the Agreement’s terms and conditions and the existence of the 
Agreement (a) to its affiliates and its legal counsel and other agents and representatives, including 
prospective partners and lenders, and (b) as required by law, including without limitation, any disclosure 
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required by the United States Securities and Exchange Commission.  Neither Seller nor Buyer shall issue 
any press release with respect to Buyer’s acquisition of the Property or the terms of the Agreement without 
the prior written consent of the other party, which consent shall not be unreasonably withheld. 

16. Delivery of Purchase Price for Closing.  Notwithstanding anything stated to the contrary 
contained in the Agreement, provided that all of the Conditions Precedent have been satisfied (and/or 
waived by Buyer), Buyer shall deliver to Escrow Holder the Purchase Price, subject to the adjustments and 
prorations provided for under this Agreement, by direct deposit or by wire transfer of funds actually made 
in Escrow Holder’s depository bank account by 12:00 P.M. California on the Closing Date. 

17. Buyer’s Due Diligence Work Product.  Notwithstanding anything stated to the contrary in 
Section 17(B)(ii) of the Form Agreement, in the event the sale of the Property is not consummated for any 
reason other than Seller’s breach or default, then, upon the written request of Seller, Buyer shall promptly 
deliver to Seller copies of the written results of any third-party inspections, tests, studies and/or 
investigations obtained by Buyer in connection with Buyer’s due diligence, excluding any internal analyses 
or communications, drafts, attorney-client privileged communications, appraisals, evaluations, or internally 
generated work product.  Notwithstanding the delivery of such written results, Seller acknowledges the 
same shall be provided without any representation or warranty as to their completeness or accuracy and 
that Seller shall not be entitled to rely upon the same, and subject to any confidentiality provisions set forth 
therein; provided, however, that Buyer shall not be required to deliver any such reports if the written 
contract which Buyer entered into with the consultant who prepared such report specifically forbids the 
dissemination of the report to others. 

18. Seller Contingency.  Buyer hereby acknowledges and agrees that Seller’s obligation to sell the 
Property pursuant to the terms and conditions of the Agreement is contingent upon Seller’s receipt of the 
approval by the City of Hesperia City Council (the “City Council”) within ten (10) days after the execution 
and delivery of this Agreement by Buyer and Seller.  If Seller does not provide Buyer with written notice of 
City Council’s approval for Seller to proceed with the transaction within ten (10) days after the execution 
and delivery of this Agreement by Buyer and Seller, then this Agreement shall automatically terminate and 
the Deposit plus accrued interest (if any) shall be returned to Buyer and neither party shall have any further 
liability to the other under the Agreement (except for indemnity obligations of Buyer to Seller under this 
Agreement which shall survive termination of this Agreement). 

19. Brokerage Commission.  Seller and Buyer hereby agree that each party shall pay one-half of 
the brokerage commission to Cushman & Wakefield (the total brokerage commission shall be equal to 
3.00% of the purchase price). 

20. Counterparts.  This Addendum and the Agreement may be signed in multiple counterparts, all of 
which, when taken together, shall constitute a single, binding Agreement.  

IN WITNESS WHEREOF, the parties hereto have executed this Addendum as of the date written above. 
 

 

SELLER: 
 
COMMUNITY DEVELOPMENT COMMISSION OF 
THE CITY OF HESPERIA 
 
By:     
Name:     
Title:     
 

BUYER: 
 
WESTERN INTERNATIONAL GAS & CYLINDERS, 
INC., a Texas corporation 
 
By:     
Name:     
Title:     
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EXHIBIT A 
Legal Description 
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EXHIBIT B 
Due Diligence Information 

 
CC&R’s/REA’s if applicable 

Existing ALTA Survey 

Preliminary Title Report, plus underlying documents  

 

Engineering/Property Condition Reports 

Geotechnical/Soils Report 

Seismic Report, if applicable 

Existing Environmental Report(s) - Phase I, Phase II, etc. 

Governmental Permits, Notices, Reports, Citations, Compliance / Non-Compliance & Correspondence 

    Documents from any Governmental authority pertaining to the property 

Recent Inspection Reports (fire department, building inspections, zoning, if applicable) 

 

Other Agreements 

Service/Maintenance Contracts 

Vendor Contact List 

 

Real Estate Tax Bills (previous two years) 

History of Tax Protests, if any (including original and final valuations) 

Pending Tax Protests, if any 

 

Seller’s Issuance of Insurance Claims or Letter Stating None 

 

Approvals, Site Plan, Zoning, Development and Other Agency (Historical, Traffic, etc.) 

Permits (grading, foundation, building, etc.) 

 

Other information reasonably requested by Buyer 

 

 




